
 
 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE :::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara. 

 

Session Case No- 101 of 2015 

u/s 447/354/302/34 Indian Penal Code 

 

State of Assam 

-Vs- 

                    1. Sivsaran Malla 

            2. Gauri Sankar Malla 

             …………… accused persons 

Date of framing charge :-  26-01-2016 

Date of recording evidence :-  10-04-2017, 

     24-07-2017, 

      24-01-2018, 

      19-03-2018, 

      11-05-2018, 

      04-04-2019, 

      02-08-2019, 

      03-10-2019.    

     

Date of Argument  :- 19-10-2019 

Date of Judgment  :- 19-10-2019 

Advocates Appeared in the case:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam 

For the defence  :-    Mr. Shanti Uddin Seikh,  

                Ld. Advocate for the defence.  
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J U D G M E N T 

1. The prosecution case, in brief, is that Lakhpatia Malla, the informant 

lodged an ezahar with the Bilasipara police station on 21-03-2011 informing 

that on 21-03-2011 at 03.00 P.M, the accused namely Sivsaran Malla, Gauri 

Sankar Malla and Razin Malla went to the house of the informant and 

assaulted Sunita Malla physically. A child namely Biki Malla was in the lap of 

Sunita Malla. The said Biki Malla fell down from the lap of Sunita Malla as a 

result of assault to her by the accused persons. Biki Malla sustained injuries. 

The said accused persons also assaulted informant’s son and her daughter in 

law.  

  So, the informant prayed for taking necessary action against the 

accused persons.  

2. The Bilasipara police station received the ezahar and registered as 

Bilasipara police station case no. 130/2011 under section 448/354/323/ 

380/34 Indian Penal Code and added section 302 Indian Penal Code. The 

case was investigated and having found prima facie u/s 447/354/302/34 

Indian Penal Code against the accused Sivsaran Malla and Gauri Shankar 

Malla, laid the charge sheet before the court for trial. 

3. The accused Sivsaran Malla and Gauri Sankar Malla appeared in the 

court of the Sub-Divisional Judicial Magistrate (M), Bilasipara and they were 

furnished copy. Learned Sub-Divisional Judicial Magistrate (M) having found 

the case u/s 447/354/302/34 Indian Penal Code which is triable exclusively 

by the court of Sessions, committed to the court of Sessions Judge, Dhubri.  

4. The Hon’ble Sessions Judge, Dhubri received the case and 

transferred to this court for trial.  

5. The accused Sivsaran Malla and Gauri Sankar Malla, hereinafter 

called the accused persons, appeared in this case. Charge was framed under 

section 447/354/302/34 Indian Penal Code, I.P.C in short, against the 

accused persons. The charge was read over and explained to the accused 

persons to which both of them pleaded not guilty and claimed to be tried.  

6. The prosecution, in order to bring home the charge against the 

accused persons, examined 8 (eight) witnesses, namely- 

1. Sunita Malla    P.W-1 

2. Sanjay Das   P.W-2 
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3. Rafiqul Islam  P.W-3 

4. Dr. Mukul Ch. Barman P.W-4 

5. Raju Malla   P.W-5 

6. Monesh Choudhury  P.W-6  

7. Sutuwa Malla  P.W-7 

8. A.S.I Gajen Ch. Kalita P.W-8 

7. The accused persons were examined u/s 313 Cr.P.C and their 

statements were recorded where both of them denied all allegations levelled 

against them in the evidence adduced by the prosecution witnesses and also 

declined to adduce evidence in defence.  

8. Heard argument for both sides. 

 

9.           POINTS FOR DETERMINATION   

i. Whether accused persons, in furtherance of common intention, on 

21-03-11 at about 03.00 P.M, at Bilasipara Ward no. 10 under 

Bilasipara police station, committed criminal trespass by entering 

into the house of informant with intent to assault Sunita Malla and 

thereby committed offence u/s 447/34 I.P.C ?   

ii.  Whether accused persons, in furtherance of common intention, on 

21-03-11 at about 03.00 P.M, at Bilasipara Ward no. 10 under 

Bilasipara police station, assaulted or used criminal force to Miss 

Sunita Malla, intending to outrage her modesty and thereby 

committed offence u/s 354/34 I.P.C? 

iii.  Whether accused persons, in furtherance of common intention, on 

21-03-11 at about 03.00 P.M, at Bilasipara Ward no. 10 under 

Bilasipara police station, committed murder by intentionally 

causing the death of Biki Malla and thereby committed offence u/s 

302/34 I.P.C ? 

 

DECISION AND REASONS THERE OF 

10. Now let us see the evidence available on record. 

  P.W-1 Sunita Malla has stated in her evidence that informant is her 

mother. The accused persons are her paternal uncle. The occurrence took 

place 6/7 years ago (from the day of adducing her evidence on 10-04-2017). 

On the day of occurrence it was ‘Holi’ (coloured festival). The people ran 
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hither and thither. Her minor son was in her arm. He fell down on the 

ground. He was taken to the hospital, but the child died at the hospital. 

  In her cross P.W-1 has stated that the accused persons neither pulled 

nor pushed her child. She did not know how her child fell down. The accused 

persons were not responsible for the death of her child. Her mother lodged 

the ezahar out of suspicion.   

11. P.W-2 Sanjay Das has stated in his evidence that he does not know 

the informant. He knows the accused persons. He knew nothing about the 

occurrence.  

  Cross examination of P.W-2 was declined by the defence.  

12. P.W-3 Rafiqul Islam has stated in his evidence that he does not know 

the informant and the accused persons. One day, the police took him to the 

bank of Gaurang river and showed him a dead body. The police took his 

signature on inquest report. Ext-1 is the said inquest report and Ext-1(1) is 

his signature.  

  In his cross P.W-3 has stated that he knows nothing about the 

occurrence.   

13. P.W-5 Raju Malla has stated in his evidence that the informant 

Lakhpatia Malla is his mother. He knows the accused persons. The 

occurrence took place 5/6 years ago (from the day of adducing his evidence 

on 11-05-2018). Biki Malla died. At the time of occurrence he (P.W-5) was in 

Guwahati. When he returned to his house, he got to know that Biki Malla 

died. But he did not know how he died. 

  In his cross P.W-5 has stated that he could not say how Biki died.   

14. P.W-6 Monesh Choudhury has stated in his evidence that he knows 

neither the informant Lakhpatia Malla nor the deceased Bibi Malla. He knows 

the accused persons. He heard one Biki Malla died and it was 4/5 years ago. 

  Cross examination of P.W-6 was declined by the defence.     

15.  P.W-7 Sutuwa Malla has stated in his evidence that he does not 

know the accused. He knows the informant. He does not know the deceased 

Biki Malla. He knows nothing about the occurrence.  

  Cross examination of P.W-7 was declined by the defence.    

16. P.W-8 Gajen Ch. Kalita has stated in his evidence that on 22-03-2011 

he was at Bilasipara police station as T.S.I. He investigated this case. During 

his investigation he visited the place of occurrence and drew a sketch map,  
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Ext-3 is the said sketch map. He recorded the statement of the witnesses. 

He collected the inquest report.  

  In his cross P.W-8 has denied that he did not investigate the case 

properly.    

17.  Thus, careful scrutiny of evidence of P.W-1 to P.W-3 and P.W-5 to 

P.W-8, it appears that there is not a single witness to implicate the accused 

persons. P.W-1 Sunita Malla is the mother of the deceased Biki Malla. Biki 

Malla was child at the time of occurrence. According to P.W-1, Biki Malla was 

in the lap of P.W-1 from where he fell and sustained injury and accordingly 

he died. Thus the evidence of P.W-1 does not implicate the accused persons. 

  According to P.W-2 Sanjay Das, he knows nothing about the 

occurrence. He does not know how Biki Malla died. 

  P.W-3 Rafiqul Islam signed only in inquest report and except this he 

knew nothing about the occurrence. 

  P.W-5 Raju Malla was in Guwahati at the time of occurrence, he did 

not know how the occurrence took place. 

  P.W-6 Monesh Choudhury knows neither the informant nor the 

accused. He knew nothing about the occurrence.  

  Same is the evidence of P.W-7 Sutuwa Malla. He knew nothing about 

the occurrence.  

  The evidence of P.W-5 Ganesh Ch. Kalita is mere official. He 

investigated the case. But the evidence of P.W-8 does not meliorate the 

prosecution case.  

  Thus, the evidences of P.W-1 to P.W-3 and P.W-5 to P.W-8 is not 

incriminating against the accused persons. The evidence of prosecution is 

not sufficient and reliable to prove that the accused persons committed the 

death of Biki Malla.    

18. Now let us see the evidence of P.W-4 Dr. Mukul Ch. Barman, the 

Medical & Health Officer.  

  P.W-4 Dr. Mukul Ch. Barman has stated in his evidence that on 24-

03-2011 he was at Dhubri Civil Hospital. On that day he performed post 

mortem on the dead body of Biki Malla and found as follows: 

   Rigor mortis present; bleeding from the nose present; there was 

bruising and hematoma over right temporal parital regions of scalp; on 

dissection skull bone underneath, the hematoma found fractured; the brain  
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membrane found lacerated and there was extradural and sub dural 

hematoma underneath the fracture site. The head injury described above is 

anti-mortem in nature. Death is due to shock and haemorrhage as a result of 

head injury sustained by the deceased.  

  Ext-2 is post mortem report. Ext-2(1) is his signature.  

  In his cross P.W-4 has stated that the head injury sustained by the 

injured may be by falling.  

  Thus, the evidence of P.W-4 supports the evidence of P.W-1. P.W-1 

Sunita Malla has stated that her son Biki Das fell down from her arms and 

sustained injuries. This evidence of P.W-1 is supported by P.W-4 that the 

injury sustained by Biki Malla may be by falling.  

19. This is the position of prosecution witnesses. Since the prosecution 

witnesses have adduced evidence not incriminating the accused persons, so, 

the prosecution evidence has not effective value to bring home the offences 

as alleged against the accused persons. 

20. The prosecution, thus, has failed to prove it’s case u/s 

447/354/302/34 I.P.C against the accused persons beyond all reasonable 

doubt. 

21. Held, the accused persons are not guilty u/s 447/354/302/34 I.P.C. 

22. The accused persons are, accordingly, acquitted and set at liberty.  

  The bail bonds of accused persons are cancelled and their bailor(s) 

are discharged from all liabilities. 

The case is disposed of. 

  Given under my hand and seal by this court on this 19th day of 

October, 2019 at Bilasipara, Dist- Dhubri.   

 

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 
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APPENDIX 

 

PROSECUTION WITNESSES :- 

  P.W-1 Sunita Malla     

P.W-2 Sanjay Das    

P.W-3 Rafiqul Islam   

P.W-4 Dr. Mukul Ch. Barman  

P.W-5 Raju Malla    

P.W-6 Monesh Choudhury    

P.W-7 Sutuwa Malla   

P.W-8 A.S.I Gajen Ch. Kalita  

 

PROSECUTION EXHIBITS :-   

  Ext-1 Inquest report, 

 Ext-2 Post mortem report, 

  Ext-3 Sketch Map. 

      

 

DEFENCE WITNESS  :- NIL  

DEFENCE EXHIBITS  :- NIL 

COURT WITNESS  :- NIL 

COURT EXHIBITS  :- NIL 

 

 

 

 (Shri J. Borah) 

Addl. Sessions Judge, Bilasipara 


